
PARK SERVICE LOWEcfF- -TS

Z\

i4EETING 0N SAND AND SULPHUR CREEK HELD AT LOA. AUGUST 25, .|977 
AT l:00 P.M.

, The problem on sulphur and Sand creeks is man.v fold; (l) ue do not
have a good record of everyone ylho cla'ims vrater ani we woujd'l'ike to qet
this at the meeting.^ (z)_ The_ditches do not have any measuring devicesor headgates. Therefore I wjll give you our estimatei since there are n.o
facilities to properly measure... The Commissioner has made several tripsover the system this year and Mark Page and LaMond Gardner also rvent over
the system to double check.

l,le utere contacted by the Park Service concerning tlte problems on
Sulphur and sand creeks. we agreed to go over the pioblemi and get
ggqlainted with them. If you people feel i t is desirabl e r,re wil I include'it in the Fremont System under the regular cornmissioner anC carr.y it alonq
with the.regular. system and-have hinr regulating the water use. liow to give
you an idea of the number of measuremenls and [rips he made up to the Zitn-
of July.
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Grant can you give the August measurements that you have.

Grant Chappell: I only checked it on August l9th and there vras about ..|6
sec. ft. at Mr. Lowe's; there was about a foot for the Park Service and
about .50 goino past.

Don: Thank you, Mark can you brief up what you have?

Mark: Lal'lond and I were here on Auqust ll and we measured at the Park
Serv'ice diversion. And jn the Creek goino past the low diversion comjnq
out of Sand Creek and Sulphur Creek it was .557 and it rvas ..|36 beinq taken
out of the East side of Sulphur Creek, and there was some return floi
coming out of Don Pace's. It was dry below Don's but vre also utent out of
town yrhen sign points to Sand and Sulphur Creek and at that point the creek
was dry. The city overflow and what was beinq diverted out of the creek above
was close to .25 sec.-ft.

Njelsen: How did you make the measurement?

Mark : Wi th a ci po'l I etti wei r.

Chappell: I made my measurements from the experience I have had measuring
water and rvi th estimates. llo t jm'ing or tape measures.

Don: We have been contacted by the different identities and we should hear
from them as to the problems they irave been having. Is there anybody here
clajminq rights that we haven't ment'ioned?
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Lovre: There 'is nobody here. Al I of these fol ks are predecessors i n
interest to the Lovre rights or have been around here fr,rever.

Don ll. : Do we have al I of the ditches covered that take water?

Lotve: Don and i are the only ones that take rvater other than the cit'ies.

Don N. : Then we have 4 'ident'iti es and we rv j I I cal I thern Pace, Lov/e, the
city, and Park Serv'ice.

Norseth: How much has been in their diversions th'is year?

Don Pace: Pract'ica11y nothi no.

Norseth: I^lel I rve measured .25 sec.-ft.

Don Pace: By the tjme it get to torrn its nothinqL. lhis is an abnorrnal
year. Usually there is a foot or foot and a half or trvo and durinq the dav
there is nothing. At njqht maybe an ejght of a foot.

Norseth: Is there any other discussjon on thjs.

Lovte: I don't know what you had in nrind but our riqhts are prior to the
Park's riqhts and the Park has filed a due diligence clajm 7l -vears after
they vlei'e supposed to be usjnq it jn 190?. There r,las no notice neither
to Don, I or anyone else on the creek of that due dil iqence claim. l,lhen
I checked wjth the State Engineer's office before I bouqht the property I
found nothinQ other than Don's and my riqhts and the cit.y's. Then sometime
in .l975 

rvhen the Parks filed their diligence claim they came and asked to
turn water to them which we have allays done over the I sec.-ft But we have
allays claimed that I sec.-ft. We filed 4 affidavits counter to their 2
affjdavits they filed wjth their djligence claim. All of the people that
signed those affidavits vrjth one except'ion are here today. l.Je set out that
there vras not water down there other than hiqh vrater and flood vrater until
the Torrey Canal Co. came'in in .|905. lle operated on a basjs that Certifi-
cates from the State Engineer's 0ffice had the priorities set out on thenr.
In .|973 the Park Service asked us to turn them water. l,le djd not d'ip into
our second foot and at times we took less than that. Our estimates vrere
made on the conservative side just be be safe. They came dorvn and jnformed
Rulon Hunt urho was leasing the water from me that he was "stealjncl water".
They had an FBI man with them and after frightenjnq him to death he stood
by while they destroyed the d'iversion. The park was informed sometime
later by my brother and a request vras made that they divide the uater or
some such thinq untjl I could get back and some determinat'ion made. In the
meantime l4r. Hunt lost two crops of hay because whenever he put in a djversion'it would be destroyed. He believed it to be done by the FBI and I told hjm
that it was a civil matter and how it was to be handled. l,lhen I first came
back I found that they had been destroyed the night before and r.rent dorvn to
the park and found that they were divertinq over a second foot and that they
were running alay another second and a half foot and I have pictures of
that. I requested at that time that I have a meetjnq urith Mr. Wallace and we
could arrange th'inqs until a deternrination could be made as'uo the vrater riqhts.
I was to meet l'1r. Wallace on a Friday but when I went down he had gone to
Ri chf i e'ld because of a toothache. I vlent Saturday and he viasn't avai I abl e.
I urent f'londay and he wouldnrt see me. A Ranqer talked to hr'm and sajd he would
see me Tuesday. I'd been there four days and I wouldn't sta"v till Tuesday. The
Ivas remained out untjl thjs year. I told Mr. Hunt to take the vrater and unt'il
the llth he never took more than a second foot as his instructions r.rere to be
on the conservat'ive s j de. I was av,ay agai n and vras i nformed that on the l0th
of Aueust the diversjon vras destroyed and the pipes and sandbags vrere'in an
area where any kind of flood could wash them ab,ay. It js our position, l1r.
Pace and ntysel f that we lrave valid cert'if jcates issued by the State and that
the djliqence claim filed by the park is nothing more than a clajn and the
statute says that the affidavjt is nothing more than prima facje evjdence
which can be contradicted by other evidence. We have filed four counter
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affidavits a year ago and since that time vre have attempted to take our
second foot of wate or cl ose to i t. l^le woul d I i ke to take evi dence at
thjs hearing or some other hearing from all of these people who have given
affidavits as to their substance. We would also l'ike to cross examine
the people who filed the affidavits for the park. All affidavits'indjcate
there was not water except high water unti'l Torrey Canal which was 1902,
l912 and subsequently .l926 before Torrey Canal Co. l^le have people here
who helped build the Torre.y Canal , discovered Gobl in Val1e.y, and operated
the Hi te Ferr.y and was constantly dovrn throuqh that country and back before.|900. 

Our pos'it'ion is that we are entitled to the first second foot of
water on the lower end. One of these 3 second feet is winter water. The
one sec.-ft. is the only one that has been interfered with and vre claim the
3 sec.-ft. set by the pniority and that they are prior to the park because
the park does not have a due d1ligence claim. lJe also clajm that they never
received any water and did not use it for over fjve years at a period of
ti me.

Norseth: Have you been diverting anything on this 3 sec.-ft under thjs
certi ficate? i

Lowe: I'le take it out above the Pace place and we use it for two weeks and
he uses i t for two weeks.

Norseth: llhat bearing does the Torrey Canal have on it?

Lowe: All of jt. Before the canal there was no constant water running
dovrn Sand Creek below where Torrey City takes it. Torrey Canal brought
the excess water that is running by my place and into the park. It took
about 3 years of the canal to soak up that ground and then some sprinqs
arose after that. There r.Jas no constant flow before that and there isn't
now if no one is irrigatino.

Chaffjn: I helped put in the canal about l913 and the flor., rose about 3 times
to what jt was before. Before that Sand Creek was dry.

Pace: The Torrey Canal started up at the Chaffin place at about 1904 but
reached Torrey Town about 

.l9.l2. It was in the 40's that it got to be the
size that it is. There was no drainaqe or seepage because there v,as no water
there to make any. Since 

.|937 I have never had the park service ask to djvert
any water and the seepage that is there nol is the wastevrater off my own
ground. I have no claim on Sand Creek but I donrt thjnk the park servjce or
anyone else has any claim on my wastewater.

Nielson: As you say the Park Service has two affidavits of water use which
we base a diligence claim on the time priority. One affidavit is made by
a State Senator and former rjver commjssioner jn which he says that jn the,|900's there was enough water diverted from Sand Creek as to qrow crops as
referring to the Brimhall land vrhich was estimated to be about 1/4 to 1-l/Z
sec.-ft. during the irrigation season. lleeks, Motte and Aldren all diverted
and used said water durjng the season of each year from .|902 to .|940. 

l,Je'll
put our two affidavits against your four and litigate that'issue. These
affidavits were recorded with the Loa County Recorder in .l966. 

lJe clajm
the first second foot of water that comes down Sand and/or Sulphur Creek.
One thjng I want to point out is that the water being djverted by l4r. Lowe

is be'ing crossing over publ ic domain. S'ince this is a seperate issue vre
out to negotiate since Mr. Lowe could be enjoined from making use of his
wa te r.

Lovre: It's true it's going across BLM land but it was private land to begin
wjth and was traded to make this ranch. There uras not reservation for a right
of way but under the requirements as you well knovr an examinatjon of the BLI'I

must be nrade so they know what they are trad'ing for. There vias a ditch across
there sjnce the Torrey Canal developed.

Norseth: When was the trade made?

Lowe: Well I don't know but Clarence Mulford made the trade and he would
know. I don't think that is here noi'there I made the filinq clear back and
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I don't th'ink the BLM js going to take the ranch when it uras built on thatbasis. An examjnat'ion was made by the Soil Conservation on that diversion
and they prepared a plan for development usinq that diversion. They offered
the plan to Mr. l'lulford and the farm rvas operated under that plan. I filed
a petitjon on the diversion after I found out there could be a problem with
the BLM. _They said they couldn't get to it yet but to go ahead and djvert
from BLM land as alvtays until they gave us some vrritten order to the contrary.
The order came from the Rr'chfield office to the Hanksvjlle office so yre
cont jnued on that authority. There 'is an appl jcation in rv'ith BLM for diver-
sjon and right of way. That's been jn there sjnce 1927 because that's vrhen
the engineering was done. I will agree that it doesn't have to be a con-
stant stream year round to be a valid appropriat'ion by the park. If it's
during the summer months when the_y could use jt that is sufficient. All
these people have sajd that it r,ras dry except in a flood state. Mr. Chaffjn
had the ranch that l'1r. Pace has and knows it could oniy be developed after
the Torrey Cana1. I checked the Park last night and thelr vrere takjnq the
uthole stream whjch I would say is better than a second foot. They vrere nor
runninq anythinq dor,rn. They tore out our Sand Creek vrater so I hive alittle from Sulphur wh'ich would probably be less ithan a tenth of a second
foot.

Norseth: Don, did you have any out last night and hor,r much?

Pace: Sure, all I could get and that was about a foot and a half and part
of that is canal water that I've got turned dovrn out of a siphon. There's
never been any vrater in Sulphur Creek and I vronder by Sand Creek do they
mean nry r^rastewater or seepage. The f i l ing doesn,t des j qnate.

Nielson: I wonder if we al1 agree on which is called Sand Creek and which
i s cal I ed Sul phur Creek.

Norseth: we have a u.s. Quadrangle l4ap here. Are we all agreed that the
Creeks are qeoqrapliical!correct as shown on th'is quadrangle map. (All agreed)

Pace: But what I want to know is that is the filing on.

Norseth: The problems is that the fifing is on the 2 creeks after they
come together and down by the confluence where they are collectjvely knoln
as Sand and Sulphur Creek. The filing is made at the confluence after they
j oi nt about 7 mi I es i ns'i de the park.

Lot're: It doen't ntattei because every bjt of that yrater that is qoint dorvn
there is Pace's waste waten and what matters is that there was no vlater in
there in 190?.

l'lorseth: Any vtater that goes i nto the channel then becomes a natural supply
to that creek.

Lowe: And that is what tvas issued to us ln 19?-7 subject to prior riqhts. And
the existing riqhts could have on1;,, been to hjgh water. These certificates
were i ss ued to us before any di I j qence cl aim vras made and no obj ect'ions were
ra'ised at that time.

llelson: We do not deny the validjty of your claim only that we have got to
get our second foot and tiren you get your second foot.

Lowe: And we do not agree on tlrat because there was not a second foot down
there at that time.

llorseth: At tht's tr'ne r,/e cannot determine vrhether'this diligence claim is
valid or not,therefore v,e have an'interjm perjod in which'is it oossible
that everyone car) worl< someth jng out that they carr I j ve vr jth.

Pace: I haven't turned any water dovln to the park in 40 years and I ain't
about to novr.

Norseth: We may have to order some Don.

Pace: I ovln that water and that's all I have and I have a fjl'ino on it.
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Lowe: That is what I use, without it I vrould have none.

Pace: I have one d'iversion.

Lovre: I have two, one of which I share r.l'it-h Don. Don i s entitled to 3 sec.-f t.
and he takes h j s for 2 vreeks and I do the sane. l4y diversion is the lot/er one.

Norseth: The park servjce has one djversjon. The park service does not want
any of Don's water. All we are interested in is the Park Service and your
lower diversion.

Lotve: lle could split it.
Norseth: Would a 50-50 split on an interjm basis be acceptable?

Lotve: l'le wil I spl it i t but I want to say that any changing or destroy'ing of
divers'ions is a misdemeanor.

Nelson: That's right and we are both guilty of that and if the diligence claim
proves r-o be valid it rvould have been a mjsdemeanor to go and divert any water
that t^tas necessary to satisfy this right. Just for the record we have no inten-
tion of calljng the FBI and involving them jn the future. :

Lowe: lle had half of Torrey afraid to move because of, the FBI.

l'lorseth: To determine th'is we are going to have to sum up rrrhat is ava'ilable
at both points of djvers jon and then spf it half. Grant can r,re do that. Is your
djvers'i,:n such that he can release water thf^ough it o..clrrse'it if you don't have
your half to put more in.

Lowe: I thjnk so but right now we can't divert. We'll need a vrejr. I would
like jt to be fjxed with Grant's approval. l,lerll put in a weir wjth the
State Engineer's approval. Since half will be diverted to the park I think
tltey carr pay hal f .

Norseth : Say about 2 weeks. l'4ark w'il I be avai I able to work vrith you. I'lark
vrhat type of we j r do you thi nk?

l,1ark: A ci pol I etti or rectangul ar vre j r tvhj ch coul d be made out of al umi num

or sheet steel or parshall flume.

Norseth: Prior to adjourning 1et's sum up the agreement you can live by
until formal distribut'ion has been established.

l. Don pace is not required to turn down his Torrey irrigation
water for whjch he utilizes the natural channel of Sand Creek for del'ivery.

2. The waters of Sand Creek below the Pace diversion will be
distributed 50% to the Lowe d'iversion. 50li to the Park diversion.

3. The split will be made by summina u0 the amount of water avail-
able at each divers'ion point. Then the diversion of one-half into each.

4. l'leasurinq devices and head qates vrill have to be insta'lled in
each diversion by Septenrber 

.l5, .|977 -as follows:

(a) The Lowe d'iversjon wjll need effectjve work prior to the
installatjon of a head gate and measuring device. The Park Service
agreed to provide labor and perhaps equipnrent.

(b) The Park Service agreed to a Parshall Flurne.

5. A question of right of way across the Bureau of Land l4anagement
ground lvas brought up. Don l'lelson jndicated that he vrould work with the
Bureau of Land Management to clear the right of way for the ditch.
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6. Grant Chappe'll was asked to regulate the water as follows:

(a) The interim period that Grant was to meet with the
parties was arrived at and a total flor in the creek will be diverted
50% in each diversion.

(b) After the diversions and head gates are installed so that
he could then regulate it, he would then keep it regulated at 50-50 until
such time that such rights were cleared up.

l,lith the busineSs being over, the meeting was adiourned.

Present at the meeting:

Don Norseth - Division of Water Ribhts
Mark Page - Divsion of Water Rights
Grant Chappell - Corrnissioner
Ru'lon Hunt - Torrey, Utah
Don W. Page - Torrby, Utah I

Martha Hunt - Torrey, Utah
Rulon Jones - Torrey, Utah
Ral ph J. Lowe - Ogden, Utah
A. L. & Della Chaffin - Teasdale, Utah
William J. Hawze - NPS - Capitol Reef Nat'l Park
Dick Newgren - NPS - Capitoi Reef llat'l Park
Wm. L. l4ehul - NPS - Rocky Mtn. Regional 0ffi ce, Denver, Co'lo.
l,'|il'liam F. t.lallace - NPS, Capitol Reef National Park
Thomas A. Nelson - Solicitorrs 0ffice, Dept. of Interior


